
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/695/99  

In the complaint between: 

 

KOSAM LEGARI Complainant 
 

and  

 

PEP RETIREMENT FUND First Respondent 
PEP LIMITED Second Respondent 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
 
 
 

1. This is a complaint brought in terms of section 30A of the Pension Funds Act 24 of 

1956 hereafter referred to as the “Act” concerning the computation of the 

complainant’s withdrawal benefit. 

 

2. The complainant is Kosam Legari, a former member of the first respondent. 

  

3. The first respondent is the Pep Retirement Fund (hereafter referred to as “the 

fund”), a defined contribution fund duly registered in terms of the Act. 

 

4. The second respondent is Pep Limited, the employer of the complainant during the 

time of his membership of the first respondent (hereafter referred to as “the 

employer”). 

 

5. The complainant is representing himself. Although the complaint was originally 

served on the fund only, a response was received from the principal officer of the 



 2 
fund on the employer’s letterhead. I have therefore assumed that the 

second respondent is aware that these proceedings are pending. 

 

6. No hearing has been held in this matter. An investigation under my supervision was 

conducted by my senior investigator, Karin MacKenzie. Accordingly, in determining 

this matter, I have relied exclusively on the documentary evidence and written 

submissions gathered during the course of our investigations. 

 

7. The complainant worked for the second respondent from 1975 until his resignation 

in 1998, a period of some twenty-five years. The complainant was ineligible for 

entry into the Pepkor Pension Fund until 1987, presumably due to the previous 

political dispensation. He duly became a member on 1 August 1987. On 1 April 

1993 the Pep Pension Fund was established and all Pep employees, including the 

complainant, transferred to this fund. On 1 January 1994 the complainant 

voluntarily transferred from the Pep Pension Fund to the Pep Retirement Fund, a 

provident fund, and the respondent in the present complaint.  

 

8. In July 1997 the complainant received a benefit statement from the fund reflecting a 

gross fund credit of R99 226.07. Pursuant to his resignation in 1998 he withdrew 

from the fund in September of that year. His full fund credit at that date was R92 

529,00. His fund credit was therefore less than that reflected in a statement of the 

previous year. The complainant has filed two complaints in this matter on the same 

set of facts, but with differing relief set out in each. In the first one he asks that his 

withdrawal benefit be correctly calculated and requests payment of the difference 

between that amount and the amount he actually received. In the second complaint 

he requests that a portion of the surplus (presumably from the reserve account) be 

paid over to him. 

 

9. The fund admits in its response that the complainant received a benefit calculated 

on a fund credit that was approximately R6 500,00 less than that reflected in a 

statement from the previous year. However, it maintains that this resulted from the 
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poor investment performance of the fund in that year, due in particular to 

the stock market crash of 1998. For that reason, it alleges, a negative interest rate 

was applied to the individual members’ fund credits, thus accounting for the 

reduction in value of the complainant’s fund credit over that period. 

 

10. The resignation benefits are set out in rule 1 of part 9, as amended by Amendment 

no 6 dated 27 February 1997. The rule reads as follows: 
 

1. Indien ‘n lid se diens by die werkgewer voor die normale aftreedatum beëindig word en hy 

dan nie op aftreevoordele kragtens deel 7 geregtig is nie, word ‘n kontantvoordeel gelyk 

aan die volgende aan hom betaal, te wete – 

 

(a) in die geval van ‘n ander lid as dié in (b) hieronder bedoel –  

 

(i) die lidkrediet plus fondsrente; plus 

 

(ii) die totaal van die lid se veronderstelde bydraes tot die Fonds plus fondsrente; 

plus 

   

(iii) ‘n bedrag gelyk aan ‘n persentasie ooreenkomstig die volgende skaal van die lid 

se aandeel minus die voordeel in (i) en (ii) hierbo: 

 

Voltooide jare diens 

By die werkgewer    Persentasie 

 

Minder as 1 ………………………………      0 

1 en meer maar minder as 2 …………..    10 

2 en meer maar minder as 3 …………..    20 

3 en meer maar minder as 4 …………..    30 

4 en meer maar minder as 5 …………..    40 

5 en meer maar minder as 6 …………..    50 

6 en meer maar minder as 7 …………..    60 

7 en meer maar minder as 8 …………..    70 

8 en meer maar minder as 9 …………..    80 

9 en meer maar minder as 10 …………    90 

10 en meer ………………………………  100, 
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met dien verstande dat die beherende werkgewe se direksie die persentasie ten 

opsigte van enige lid mag verhoog na 100; 

 

(b) in die geval van ‘n lid wie se diens, na die werkgewer se oordeel, vanwee swak 

gesondheid of personeelbesnoeiing beeindig word, ‘n bedrag gelyk aan die lid se 

aandeel. 

 

Vir doeleindes van hierdie deel beteken –  

 

lidkrediet met betrekking tot ‘n lid, die kontantvoordeel wat kragtens die reglement van die vorige 

fonds betaal sou word indien die lid onmiddelik voor die aanvangsdatum sy diens by die 

werkgewer beëindig het (nie afgetree het nie); 

 

vorige fonds enige fonds wat die werkgewer vir sy werknemers ingestel het en waarvan die lid ‘n 

lid was, onmiddelik voor die datum waarop hy ‘n lid van die Fonds geword het (hierna 

aanvangsdatum genoem); 

 

werkgewer die beherende werkgewer en elke ander werkgewer wat ‘n filial of ‘n verwante 

maatskappy van die beherende werkgewer is en wat –  

 

(a) met die toestemming van die beherende werkgewer en die versekeraar, 

onderworpe aan die spesiale voorwaardes wat die versekeraar met betrekking tot 

daardie werkgewer en sy werknemers mag stel, aan die Fonds deelneem; en 

 

(b) ooreengekom het om aan die reglement gebonde te wees.” 

 

11. As the complainant had in excess of 10 years pensionable service no vesting scale 

applies and he is entitled to his full “lid se aandeel”. The “lid se aandeel” is defined 

in rule 1 of part 4 in the following manner: 
 

DEEL 4 : BEREKENING VAN LID SE AANDEEL 

1. ‘n lid se aandeel in die Fonds aan die einde van elke fondsjaar is gelyk aan ‘n bedrag 

gelyk aan die volgende, te wete – 

 

(a) die lid se aandeel (indien enige) aan die begin van die Fondsjaar, met Fondsrente 
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vir die fondsjaar; 

 

(b) die bydraes ten opsigte van aftreevoordele wat in die fondsjaar deur en ten 

opsigte van die lid aan die Fonds gelewer is, met fondsrente vir die fondsjaar; 

plus 

 

(c) ‘n bedrag (indien enige) wat soos aan die einde van die fondsjaar kragtens deel 5 

toegedeel is. 

 

2. ‘n Lid se aandeel op ‘n ander datum as die einde van die fondsjaar is gelyk aan ‘n bedrag 

gelyk aan die voldgende, te wete –  

 

(a) die lid se aandeel (indien enige) aan die begin van die huidige fondsjaar, met 

fondsrente vir die tydperk vanaf die begin van die fondsjaar; plus 

 

(b) die bydraes ten opsigte van aftreevoordele wat in die fondsjaar deur en ten 

opsigte van die lid aan die Fonds gelewer is, met Fondsrente. 

 

 

12. “Fondsrente” in turn is defined in part 2 as: 
 

Fondsrente met betrekking tot elke fondsjaar, rente teen ‘n jaarliks samgestelde koers wat die 

Trustees in oorleg met die aktuaris bepaal.  Die koers word op leke fondsverjaardag bepaal en 

weerspieël die netto beleggingsopbrengskoers wat die Fonds gedurende die fondsjaar verdien 

het.  Met betrekking tot enige tydperk wat op of na die begin van ‘n fondsjaar ‘n aanvang neem, en 

wat voor die verkalring van die koers vir saamgestelde koers wat die versekeraar in oorleg met die 

Fonds vir daardie tydperk bepaal.  Hierdie koers kan verskil van die koers wat vir die volle 

fondsjaar bepaal is; 

 

 

13. According to the respondent’s records the following contributions were made in 

respect of the complainant: 

 

1/1/1994 – 28/2/1994     R     676.60 

1/3/1994 – 28/2/1994     R  4 506.78 
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1/3/1995 – 28/2/1996     R  5 334.72 

1/3/1996 – 28/2/1997     R  5 757.88 

1/3/1997 – 28/2/1998     R  6 608.16 

1/3/1998 – 30/9/1998     R  4 058.36 

 

Total Contributions      R26 942.50 

 

 

This represents the total net contributions paid to the fund on behalf of the 

complainant after the deductions in terms of administration, group life and disability 

benefits were made pursuant to the provisions of rule 9.2 of part 3. 

 

14. In the definition above of “fondsrente” provision is made for the trustees and the 

insurer (Sanlam) to agree upon interim interest rates from time to time. I am informed 

by the respondent that they have agreed that this interim interest rate should be 

based on the Fund Index and that this should be adjusted monthly to follow the 

index.  Where the indexed rate of return is not yet available, an estimate of 1% is 

used.  Thus the monthly interim rate follows the index.  This procedure is apparently 

set out in the Minutes for the Trustee meeting held on 5 March 1997, a copy of which 

has not been made available to me. I am informed that at year-end the actuary 

performs an evaluation of the Fund and any necessary adjustments are done before 

declaring a final rate. 

 

15. During August 1998, global markets experienced a severe downward correction. The 

“August ’98 Crash” was widely publicized and had a huge impact on investment 

returns. The complainant was unfortunate enough to retire on 30 September 1998, 

just after the market had crashed and before it had the opportunity to recover. The 

respondent reports that during August 1998 it earned an actual investment return of -

23.22%. 

 

16. When the complainant’s benefit became payable on 30 September 1998, his benefit 
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was calculated taking into account the actual returns of the fund for the 

period up to September 1998, using the agreed rate of return as per the fund index. 

The investment return earned by the fund from 1 July 1997 to 30 September 1998 

amounted to –14,0% (or -11,4% per annum). Applying these negative interest rates 

to the complainant’s benefit as per the rules had the effect of reducing his benefit to 

an amount less than that shown on the statement of the previous year. 

 

17. The member’s withdrawal benefit was accordingly calculated as follows: 

 

Transfer from previous Fund     R38 284.41 

Interest on transfer       R24 311.42 

Net contributions       R26 942.50 

Interest on Contributions      R  2 990.00 

Gross benefit        R92 529.00 

Less : Tax        R18 892.00 

Less: Standard Bank Housing Loan    R27 662.03 

 

Net benefit        R45 974.97 

 

18. From the above it appears that the complainant was paid his correct entitlement 

under the rules of the fund. It may be remarked in passing that reference was made 

in the fund’s response to a transfer value of R38 284,41 in respect of the 

complainant’s first transfer on 1 April 1993. As this is the same transfer value as the 

second transfer some nine months later, the implication arises that no amounts 

were credited to the complainant’s fund credit during this period. However, 

enquiries directed to the fund in this regard revealed that this was an error, and the 

date was incorrectly transcribed as 1 April 1993 instead of 1 January 1994. 
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19. The complainant has framed his relief in terms of a correct calculation of his benefit 

entitlement, alternatively an order directing the trustees to distribute a portion of the 

surplus to him. As to the first ground, I am satisfied that the complainant received 

the benefit to which he was entitled under the rules of the fund. Concerning the 

second ground, no case has been made out which would entitle him to relief of this 

nature. The complainant has clearly been a victim of the prevailing financial 

markets, withdrawing as he did from the fund at the most inopportune time. Whilst I 

have every sympathy for the complainant, it is unfortunately an inherent aspect of a 

provident fund that the member bears the risk of the fruits of fund investments, be 

they bitter or sweet. I am therefore unable to grant the relief the complainant seeks. 

 

The complaint is accordingly dismissed. 

  

 

 

 

DATED at Cape Town this 22day of June 2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 
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